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Court of Appeals of the District of Columbia 


No. 5908. 

Margaret MacLachlan, Appellant, 


Samuel Perry, 

And No. 5909. 

Archibald MacLachlan, Appellant, 


Samuel Perry. 


i 

Supreme Court of the District of Columbia. 

At Law. 

i 

No. 76414. 

Margaret MacLachlan, Plaintiff, 


Samuel Perry, Defendant. 

At Law. 

No. 76415. 

Archibald MacLachlan, Plaintiff, 


Samuel Perry, Defendant. 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
causes, to wit: 

1—5908a 
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1 Declaration . 

Filed Mar. 1, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 76414. 

Margaret MacLachlan, Plaintiff, 

vs. 

Samuel Perry, Defendant. 

First Count. 

The plaintiff, Margaret MacLachlan, sues the defend¬ 
ant, Samuel Perry, for that heretofore, to wit, on March 
5th, 1928, and for some time prior thereto, the said de¬ 
fendant was the owner of a certain apartment house build¬ 
ing, identified as No. 3220 - 12th St., N. E., Washington, 
District of Columbia, and known as Kearney Apartments, 
which said apartment house building contained a certain 
stairway as means of ingress and egress between the first 
main floor (not counting the basement portion as a floor) 
of said building and the lobby and vestibule of said build¬ 
ing, which lobby and vestibule were approximately on the 
street level. That said stairway aforesaid was maintained, 
furnished and controlled by said defendant for the use 
of his tenants and other persons lawfully upon said prem¬ 
ises. 

That plaintiff on the afternoon of said date aforesaid, 
to wit, March 5th, 1928, had been visiting at said premises 
her sister, who was a tenant of defendant herein and re¬ 
sided in said apartment house premises, and upon the 
termination of said visit was using the said stairway above 
mentioned as a means of egress from the first main 

2 floor of said premises as aforesaid, to the vestibule 
thereof; and that plaintiff was lawfully upon said 

premises. 

Whereupon, it became and was the duty of said defend¬ 
ant, his agents and employees, to so maintain said stair¬ 
way and the equipment thereof that the same would be 
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reasonably safe for the use of his tenants and ethers law¬ 
fully upon said premises, as aforesaid. 

Yet the defendant, disregarding his duty in thk premises 
at the time and place aforesaid, did so carelessly and negli¬ 
gently maintain the said stairway, that the steps thereof, 
were permitted to be, become and remain in an unsafe 
and defective condition, in that the said steps were com¬ 
posed of a material or substance which ejmitted or 
4 ‘sweated” moisture frequently during the afternoons of 
the daytime hours, by which 44 sweating 7 ’ is meant that said 
steps became covered with a slimy, slippery, wet j substance, 
which said wet substance, became even more slippery and 
slimy by union with various particles and pieces of soap 
and remnants of oil left on said steps after cleaning, soap¬ 
ing and oiling thereof by the janitor of said prenjiises. That 
said 44 sweating” of said steps most frequently occurred 
in the afternoon of days when the heat was on from the 
heating plant of said premises and the front door of said 
premises (leading to the street) was shut. That the jani¬ 
tor of said premises had cleaned, oiled, and ^oaped up 
said steps of said stairway in the early morning of the 
day and date aforesaid, to wit, March 5th, 1928; that as 
plaintiff was on said steps as a means of egress from said 
building in the afternoon of said date as aforesaid, the 
heat was on in the building from its heating plant and had 
been continuously on all that day, and the front! door lead¬ 
ing to the street was shut, and had been so closed, 
3 save for persons coming into and out of the said 
building, all that day long. 

That the defendant herein knew of the said 44 sweating” 
of said steps in said building, and knew of the slimy and 
unsafe condition caused by such 44 sweating”, and knew 
or should have known that such sliminess was accentuated 
by such moisture joining with oil, soap and soap powder 
already on said steps; that defendant had been advised 
on numerous occasions before the said date of, to wit, 
March 5th, 1928, that said 44 sweating” of said steps was 
a frequent afternoon occurrence and rendered it unsafe 
for persons to use them for ingress or egress. That plain¬ 
tiff had no knowledge of said 44 sweating” or slimy condi¬ 
tion of said steps until after the happening herein com¬ 
plained of which resulted in injury to this plaintiff. 
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That the defendant negligently failed to remedy the con¬ 
ditions which caused this “sweating” of said steps, and 
failed to change or repair said steps, and failed to have 
said steps put in a reasonably safe condition for persons 
using them for ingress and egress to and from said prem¬ 
ises, despite notice to said defendant of said defective and 
unsafe condition of said steps and stairway; that defend¬ 
ant with knowledge continued to maintain said steps in 
their unsafe and defective condition for the use of persons 
lawfully upon said premises. 

That on said date aforesaid, to wit, March 5th, 1928, as 
plaintiff was using said steps as a means of egress from 
said premises as aforesaid, plaintiff was lawfully upon said 
premises and was herself in the exercise of reasonable 
care; that at said time the said steps were covered with 
a slippery, slimy, moist substance caused by said steps 
“sweating”, as before described; that this substance did 
not change the color or general appearance of said steps; 

that at said time plaintiff was caused as a result of 
4 the aforesaid negligence of said defendant and by 
said moist slippery substance on said steps, to slip 
and fall from the top of said stairway and steps to the 
stone landing floor in the vestibule of said premises, with 
great force, whereby plaintiff’s left ankle was fractured 
by a compound fracture, and plaintiff suffered a severe 
spinal and lumbo-sacrel strain which involved the spine 
and the back and spinal ligaments and muscles, and plain¬ 
tiff’s limbs and body were severely and painfully wrenched; 
bruised, and contused and otherwise injured; and plain¬ 
tiff’s nervous system was severely shocked and impaired, 
and plaintiff has by reason of said fall become almost to¬ 
tally deaf in her left ear, the hearing of which prior to 
said occurrence was unimpaired. That plaintiff by said 
injury to her ankle has become permanently disfigured, in 
that said ankle is now a great deal larger than it ever was 
before said occurrence and is out of proportion to plaintiff’s 
right ankle. That as the result of said fall, plaintiff has 
since been continuously nervous and ill from the injuries 
so sustained, and will for a long time to come continue so 
to be; that plaintiff has since the date of said fall been con¬ 
tinuously under the care of physicians, but constantly suf¬ 
fers and will long continue to suffer severe pains in the 
back and spine caused by said fall aforesaid. That plain- 
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tiff has been by said fall aforesaid and the said negligence 
of defendant become premanently disfigured, permanently 
deaf in one ear, and permanently ill, and by reason of her 
injuries aforesaid cannot sleep at night nor perform her 
usual and ordinary duties as a housewife and mother in 
the day time. 

And the plaintiff brings this action and clanfis damages 
of said defendant in the sum of Fifty Thousand Dollars, 
besides the costs of this suit. 

5 Second Count. 

The plaintiff, Margaret MacLachlan, sues the [defendant, 
Samuel Perry, for that heretofore, to wit, on March 5th, 
1928, and for sometime prior thereto, the said defendant 
was the owner of a certain apartment house buijding, iden¬ 
tified as No. 3220 12th St. N. E., Washington, jDistrict of 
Columbia, and known as Kearney Apartments, which said 
apartment house building contained a certain fairway as 
means of ingress and egress between the first; main floor 
(not counting the basement portion as a flocjr) of said 
building and the lobby and vestibule of said building, which 
lobby and vestibule were approximately on the street level. 
That said stairway aforesaid was maintained, furnished 
and controlled by said defendant for the use of his tenants 
and other persons lawfully upon said premises. 

That plaintiff on the afternoon of said dat^ aforesaid, 
to wit, March 5th, 1928, had been visiting at said premises 
her sister, who was a tenant of defendant herein and re¬ 
sided in said apartment house premises, an<|. upon the 
termination of said visit was using the said staijrway above 
mentioned as a means of egress from the first! main floor 
of said premises as aforesaid, to the vestibule thereof; and 
that plaintiff was lawfully upon said premises.! 

Whereupon, it became and was the duty of s^id defend¬ 
ant, his agents and employees, to so maintainj said stair¬ 
way and the equipment thereof that the same w^uld be rea¬ 
sonably safe for the use of his tenants and others lawfully 
upon said premises, as aforesaid. 

Yet the defendant, disregarding his duty in t}ie premises 
at the time and place aforesaid, did so carelessly and neg¬ 
ligently maintain the said stairway, thalt the steps 

6 thereof were permitted to be, become and remain in 
an unsafe and defective condition, in that as plain- 
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tiff was on said steps at the time, place and manner here¬ 
inbefore stated, said steps were composed of a marble or 
stone substance or composition, and were covered with a 
slimy, moist, slippery film, caused by remnants of water, 
soap powder and oil left on said steps by said defendant’s 
employee and agent, the janitor of said apartment house 
premises; that said film on said steps did not noticeably 
change the appearance or color of said steps but rendered 
them utterly unsafe for the use by persons lawfully on 
said premises as a means of ingress and egress; that plain¬ 
tiff did not know of the aforesaid slippery, moist substance 
on said steps and did not know of their unsafe condition, 
and that plaintiff was lawfully upon said premises and was 
herself in the exercise of reasonable care when at the time 
and place stated she was using said steps as a means of 
egress from said premises; that nevertheless, through the 
aforesaid negligence of defendant, plaintiff was caused at 
the time and place aforesaid, by said slippery film on said 
steps to slip and fall from the top of said stairway and 
steps to the stone landing floor in the vestibule of said 
premises, with great force, whereby plaintiff’s left ankle 
was fractured by a compound fracture, and plaintiff suf¬ 
fered a severe spinal and lumbo-sacrel strain which in¬ 
volved the spine and the back and spinal ligaments and 
muscles, and plaintiff’s limbs and body were severely and 
painfully wrenched, bruised, and contused and otherwise 
injured; and plaintiff’s nervous system was severely 
shocked and impaired, and plaintiff has by reason of said 
fall become almost totally deaf in her left ear, the hearing 
of which prior to said occurrence was unimpaired. That 
plaintiff by said injury to her ankle has become permanently 
disfigured, in that said ankle is now a great deal 

7 larger than it ever was before said occurrence and 
is out of proportion to plaintiff’s right ankle. That 

as the result of said fall, plaintiff has since been continu¬ 
ously nervous and ill from the injuries so sustained, and 
will for a long time to come continue so to be; that plain¬ 
tiff has since the date of said fall been continuously under 
the care of physicians, but constantly suffers and will long 
continue to suffer severe pains in the back and spine caused 
by said fall aforesaid. That plaintiff has been by said fall 
aforesaid and the said negligence of defendant become 
permanently disfigured, permanently deaf in one ear, and 
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■ I 

permanently ill, and by reason of her injurie^ aforesaid 
cannot sleep at night nor perform her usual an^L ordinary 
duties as a housewife and mother in the day tim^. 

And the plaintiff brings this action and claimjs damages 
of said defendant in the sum of Fifty Thousand Dollars, 
besides the costs of this suit. 

S. M. B0YD, 
Attorney for Plaintiff. 

Stipulation Between Counsel for Plaintiff and Defendant 
Authorizing Addition of Third Count to Plainiiff’s Decla¬ 
ration. 

i 

Filed May 24, 1932. j 

• * # # • * # * 

By this stipulation made this 20 day of May, 1932, by 
and between counsel of record for parties plaintiff and de¬ 
fendant herein, it is agreed that the plaintiff bej granted by 
the Court leave to amend his declaration by the addition to 
same of a third count, said count to be in form and 
8 context as per appended copy of same, and that the 
defendant’s pleas heretofore herein filed shall be 
considered as applying to the added third count as well as 
to the first and second counts already a part of ^aid declara¬ 
tion, unless counsel for defendant should feel it necessary 
to add a plea to the third count of plaintiff’s declaration. 

SAMUEL M. BQYD, 
Attorney for\ Plaintiff. 
ALVIN NEWMIYER, 
Attorney for Defendant. 

Amendment to Declaration by Addition of Third Count. 

Filed May 25, 1932. 

* * # • * * * 

3rd Count. The plaintiff, Margaret MacLachlan, sues the 
defendant, Samuel Perry, for that heretofor^, to-wit, on 
March 5, 1928, and for some time prior thereto, the said 
defendant was the owner of a certain apartment house 
building, identified as No. 3220 12th St. N. E., Washington, 
District of Columbia, and known as Kearney Apartments, 
which said apartment house building contained a certain 
stairway as means of ingress and egress between the first 
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main floor (not counting the basement portion as a floor) 
of said building and the lobby and vestibule of said build¬ 
ing, which lobby and vestibule were approximately on the 
street level. That said stairway aforesaid was maintained, 
furnished and controlled by said defendant for the use of 
his tenants and other persons lawfully upon said premises. 

That plaintiff on the afternoon of said date aforesaid, 
to-wit, March 5,1928, had been visiting at said prem- 

9 ises her sister, who was a tenant of defendant herein 
and resided in said apartment house premises, and 

upon the termination of said visit was using the said stair¬ 
way above mentioned as a means of egress from the first 
main floor of said premises as aforesaid, to the vestibule 
thereof; and that plaintiff was lawfully upon said premises. 

Whereupon, it became and was the duty of said defend¬ 
ant, his agents and employees, to so maintain said stairway 
and the equipment thereof that the same would be reason¬ 
ably safe for the use of his tenants and others lawfully upon 
said premises, as aforesaid. 

Yet the defendant disregarding his duty in the premises 
at the time and place aforesaid, did so carelessly and neg- 
ligently maintain the said stairway, that the steps thereof 
were permitted to be, and become and remain in a unsafe 
and defective condition, in that said steps were composed 
of a stone substance known as marble, which because of 
atmospheric conditions in and about the said apartment 
house premises frequently during the afternoon hours be¬ 
came covered with a slippery moisture, which while not 
changing to any degree the appearance of said steps, ren¬ 
dered them extremely slippery and unsafe. That this un¬ 
safe condition of the said steps had occurred and was 
known to the defendant, or reasonably should have been 
known to him, on a number of occasions prior to the injury 
herein complained of, and defendant had been advised of 
same on numerous occasions before the said date of, to-wit, 
March 5,1928, of the unsafe condition of said steps. That 
plaintiff had no knowledge of said unsafe and slippery con¬ 
dition of said steps until after the happening herein com¬ 
plained of which resulted in her injury. 

10 That the defendant negligently failed to remedy 
the said unsafe condition of said steps, and failed 

to change or repair said steps, and failed to have said steps 
put in a reasonably safe condition for persons using them 
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for ingress and egress to and from said premises, despite 
notices to said defendant of said defective and Unsafe con¬ 
dition of said steps and stairway; that defendant with 
knowledge continued to maintain said steps in their unsafe 
and defective condition for the use of persons layffully upon 
said premises. 

That on said date aforesaid, to-wit, March 5, 1928, as 
plaintiff was using said steps as a means of ebress from 
said premises as aforesaid, plaintiff was lawfully upon said 
premises and was herself in the exercise of reasonable 
care; that at said time the said steps were covered with a 
slippery, slimy moist substance caused by atmospheric con¬ 
ditions on said marble as before described; that this sub- 
stance did not change the color or general appearance of 
said steps; that at said time plaintiff was caused as a re¬ 
sult of the aforesaid negligence of said defendant and by 
said moist slippery substance on said steps, to slip and fall 
from the top of said stairway and steps to the stone landing 
floor in the vestibule of said premises, with ^reat force, 
whereby plaintiff’s left ankle was fractured by a compound 
fracture, and plaintiff suffered a severe spinal and lumbo- 
sacrel strain which involved the spine and the back and 
spinal ligaments and muscles, and plaintiff’s limbs and 
body were severely and painfully wrenched, bruised, and 
contused and otherwise injured; and plaintiff’s nervous 
system was severely shocked and impaired, and plaintiff 
has by reason of said fall become almost totally deaf in her 
left ear, the hearing of which prior to said occurrence 
11 was unimpaired. That plaintiff by said injury to her 
ankle has become permanently disfigured, in that 
said ankle is now a great deal larger than it eyer was be¬ 
fore said occurrence and is out of proportion t<^ plaintiff’s 
right ankle. That as the result of said fall, plaintiff has 
since been continuously nervous and ill from the injuries 
so sustained, and will for a long time to come bontinue so 
to be; that plaintiff has since the date of said fall been 
continuously under the care of physicians, but constantly 
suffers and will long continue to suffer severe pains in the 
ankle, back and spine caused by said fall aforesaid. That 
plaintiff has been by said fall aforesaid and the said neg¬ 
ligence of defendant become permanently disfigured, perma- 

2~5908® 
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nently deaf in one ear, and permanently ill, and by reason 
of her injuries aforesaid cannot sleep at night nor perform 
her usual and ordinary duties as a housewife and mother 
in the dav time. 

And the plaintiff brings this action and claims damages 
of said defendant in the sum of Fifty Thousand Dollars, 
besides the cost of this suit. 

SAMUEL M. BOYD, 

! Attorney for Plaintiff . 


Pleas. 

Filed Mar. 19, 1929. 

****** * 

Comes now the defendant, Samuel Perry, by his attorney, 
and for a plea to the plaintiff’s declaration and each count 
thereof, admits that defendant was the owner of said apart¬ 
ment building. He has no information as to whether or not 
plaintiff was lawfully upon said premises, and ae- 
12 cordingly, denies said allegation. He denies that 
said defendant disregarded his duty in the premises, 
and denies that he carelessly and negligently maintained 
said stairway, and denies that the steps were in an unsafe 
and defective condition; denies that said steps emitted 
moisture; denies that said steps became covered with a 
slimy, slippery, wet substance; denies that any particles 
of soap or oil were on said steps, and denies that the heat¬ 
ing plant caused said steps to become moist and slippery, 
as alleged. He further denies that said steps were in an 
unsafe condition, and denies that he knew of any unsafe 
condition, as alleged; and denies that he knew of the al¬ 
leged sweating of said steps and the alleged sliminess, ac¬ 
centuated by moisture joining with oil, soap, and soap 
powder on said steps, as alleged, and denies that said sweat¬ 
ing was a frequent occurrence, as alleged. All the remain¬ 
ing allegations contained in said declaration are denied. 

Defendant further says that at the time mentioned in 
plaintiff’s declaration, and at all other times, he maintained 
said stairway in a reasonably safe and proper condition, 
and used reasonable care in the maintenance of said stair¬ 
way in a safe condition; that said stairway was constructed 
in a careful and prudent manner, and was maintained with 
reasonable care. 
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Defendant still further says that if the plaintiff fell on 
said stairway, as alleged, that her fall was caused through 
her own carelessness and negligence, in failing |to take the 
proper precautions for her own safety in descending the 
said stairway, and by reason of the type of shoes which 
she was wearing, and not through any defect whatsoever 
in said stairway and the manner in which it was maintained. 
He further denies that the plaintiff was damaged in any 
of the respects alleged in said declaration. 

ALVIN L. NEWMEYER, 

Attorney for Defendant. 


13 Supreme Court of the District of Colunlbia. 


Thursday, Octobeij 

Session resumed pursuant to adjournment, 
nings Bailey, Justice, presiding. 


20,1932. 
Hon. Jen- 


Come again the parties hereto in manner 4s aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant by the 
direction of the Court. 

Whereupon, it being agreed between the parties hereto 
that judgment may now be entered on this verdict, it is so 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action that defendant go hence without day, 
be for nothing held and recover of plaintiff iiis costs of 
defense to be taxed by the clerk and have execution thereof.. 


From the foregoing judgment the plaintiff 


by her at¬ 


torney of record, in open court, notes an appeal to the 
Court of Appeals of this District; whereupop, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

Memorandum. 


November 1, 1932.—Undertaking on Appeal approved 
and filed. 
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14 Declaration . 

Filed Mar. 1, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 76415. 

Archibald MacLachlan, Plaintiff, 


vs. 

Samuel Perry, Defendant. 

First Count. 

The plaintiff, Archibald MacLachlan, sues the defendant, 
Samuel Perry, for that heretofore, to wit, on March 5th, 
1928, and for some time prior thereto, the said defendant 
was the owner of a certain apartment house building, iden¬ 
tified as No. 3220 12th St. N. E., Washington, District of 
Columbia, and known as Kearney Apartments, which said 
apartment house building contained a certain stairway as 
means of ingress and egress between the first main floor 
(not counting the basement portion as a floor) of said 
building and the lobby and vestibule of said building, which 
lobby and vestibule were approximately on the street level. 
That said stairway aforesaid was maintained, furnished 
and controlled by said defendant for the use of his tenants 
and other persons lawfully upon said premises. 

That plaintiff’s wife, Margaret MacLachlan, on the 
afternoon of the said date aforesaid, to wit, March 5th, 
1928, had been visiting at said premises her sister, who 
was a tenant of defendant herein and resided in said apart¬ 
ment house premises, and upon the termination of 
15 said visit was using the said stairway above men¬ 
tioned as a means of egress from the first main floor 
of said premises as aforesaid, to the vestibule thereof; and 
that plaintiff’s wife, the said Margaret MacLachlan, was 
lawfully upon said premises. 

Whereupon, it became and was the duty of said defend¬ 
ant, his agents and employees, to so maintain said stair¬ 
way and the equipment thereof that the same would be rea- 
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sonably safe for the use of his tenants and others lawfully 
upon said premises, as aforesaid. 

Yet the defendant, disregarding his duty in the premises 
at the time and place aforesaid, did so carelessly and negli¬ 
gently maintain the said stairway, that the steps thereof 
were permitted to be, become and remain in an unsafe and 
defective condition, in that the said steps were composed 
of a material or substance which emitted or “sweated” 
moisture frequently during the afternoons of Ifhe daytime 
hours, by which “sweating” is meant that said steps be¬ 
came covered with a slimy, slippery, wet substance, which 
said wet substance became even more slippery and slimy 
by union with various particles and pieces of soap and 
remnants of oil left on said steps after cleaning, soaping 
and oiling thereof by the janitor of said premises. That 
said “sweating” of said steps most frequently occurred 
in the afternoon of days when the heat was on from the 
heating plant of said premises and the front c{oor of said 
premises (leading to the street) was shut. That the janitor 
of said premises had cleaned, oiled and soaped up said 
steps of said stairway in the early morning of the day and 
date aforesaid, to wit, March 5th, 1928; that a^ plaintiff’s 
wife, Margaret MacLachlan, was on said steps as a means 
of egress from said building in the afternoon of said 
16 date as aforesaid, the heat was on in tjie building 
from its heating plant and had been continuously 
on all that day, and the front door leading to the street 
was shut, and had been so closed, save for perslons coming 
into and out of the said building, all that day long. 

That the defendant herein knew of said “sweating” of 
said steps in said building, and knew of the slimy and un¬ 
safe condition caused by such “sweating”, and knew or 
should have known that such sliminess was accentuated by 
such moisture joining with oil, soap and so^p powder 
already on said steps; that defendant had been advised on 
numerous occasions before the said date of, to wit, March 
5th, 1928, that said “sweating” of said steps |was a fre¬ 
quent afternoon occurrence and rendered it unsafe for per¬ 
sons to use them for ingress or egress. That Plaintiff’s 
wife, Margaret MacLachlan had no knowledge of said 
“sweating” or slimy condition of said steps until after the 
happening herein complained of which resulted in injury 
to this plaintiff’s wife, as aforesaid. 
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That the defendant negligently failed to remedy the con¬ 
ditions which caused this “sweating” of said steps, and 
failed to change or repair said steps, and failed to have 
said steps put in a reasonably safe condition for persons 
using them for ingress and egress to and from said prem¬ 
ises, despite notice to said defendant of said defective and 
unsafe condition of said steps and stairway; that defend¬ 
ant with knowledge continued to maintain said steps in 
their unsafe and defective condition for the use of persons 
lawfully upon said premises. 

That on said date aforesaid, to wit, March 5th, 1928, 
as plaint iff’s said wife, Margaret MacLachlan, was 
17 using said steps as a means of egress from said 
premises as aforesaid, plaintiff’s wife being law¬ 
fully upon said premises and was herself in the exercise 
of reasonable care; that at said time the said steps were 
covered with a slippery, slimy, moist substance caused by 
said steps “sweating,” as before described; that this sub¬ 
stance did not change the color or general appearance of 
said steps; that at said time plaintiff’s wife was caused as 
a result of the aforesaid negligence of said defendant and 
by said moist slippery substance on said steps, to slip and 
fall from the top of said stairway and steps to the stone 
landing floor in the vestibule of said premises, with great 
force, whereby plaintiff’s said wife suffered a compound 
fracture of her left ankle, and also suffered a severe spinal 
and lumbo-sacrel strain which involved the spine and the 
back and spinal ligaments and muscles, and her limbs and 
body were severely and painfully wrenched, bruised, and 
contused and otherwise injured; and her nervous system 
was severely shocked and impaired, and plaintiff’s wife, 
the said Margaret MacLachlan, has by reason of said fall 
become almost totally deaf in her left ear, the hearing of 
which prior to said occurrence was unimpaired. That 
plaintiff’s wife by said injury to her ankle has become per¬ 
manently disfigured, in that said ankle is now a great deal 
larger than it ever was before said occurrence and is out 
of proportion to plaintiff’s wife’s right ankle. That as the 
result of said fall, plaintiff’s said wife has since been con¬ 
tinuously nervous and ill from the injuries so sustained, 
and will for a long time to come continue so to be; that 
plaintiff’s said wife has since the date of said fall been 
continuously under the care of physicians, but constantly 
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suffers and will long continue to suffer severe pains 

18 in the back and spine caused by said fall aforesaid. 
That plaintiff’s wife, Margaret MacLacljlan, has by 

reason of said fall aforesaid and the said negligence of de¬ 
fendant become permanently disfigured, permanently deaf 
in one ear, and permanently ill. 

That by reason of said fall and the injuries to plaintiff’s 
said wife, Margaret MacLachlan, resultant therdfrom, as set 
forth in the foregoing, caused through the negligence of 
defendant, plaintiff lost and was deprived of j and will in 
the future lose and be deprived of the comfort] benefit, as¬ 
sistance, services, society and consortium of his said wife, 
Margaret MacLachlan, in and about his domestic affairs 
and in and about his family relations, which hp might and 
would otherwise have had, and thereby also plaintiff was 
and will be forced to pay out and expend lafge sums of 
money for medicines, drugs, hospital bills, x-rays, opera¬ 
tions, care and attendance and for doctor’s arid surgeon’s 
professional services, for treatment for his said wife; and 
to pay large sums of money for a servant to perform the 
household duties and care for the two children <J>f this plain¬ 
tiff and his said wife, which things but for the above stated 
injuries to plaintiff’s said wife could and wou^d have been 
performed, and always up to the time of this injury were 
performed, by her. That plaintiff has heretofore since the 
aforesaid injuries to his said wife, already Expended by 
reason of same the sum of Nine Hundred Dollars, for 
x-rays, professional services of physicians and Surgeons, for 
medicines and drugs, hospital treatment and for the cost 
of a servant to perform the household duties which as 
aforestated would otherwise have been perfornjied by plain¬ 
tiff’s said wife. 

19 And the plaintiff brings this action and claims 
damages of said defendant in the sum of Ten Thou¬ 
sand Dollars, besides the costs of this suit. | 

Second Count. 

* 

The plaintiff, Archibald MacLachlan, sues the defendant, 
Samuel Perry, for that heretofore, to wit, on March 5th, 
1928, and for sometime prior thereto, the said defendant 
was the owner of a certain apartment house building, iden¬ 
tified as No. 3220 12th St. N. E., Washington, District of 
Columbia, and known as Kearney Apartment^, which said 
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apartment house building contained a certain stairway as 
means of ingress and egress between the first main floor 
(not counting the basement portion as a floor) of said build¬ 
ing and the lobbv and vestibule of said building, which 
lobby and vestibule were approximately on the street level. 
That said stairway aforesaid was maintained, furnished 
and controlled by said defendant for the use of his tenants 
and other persons lawfully upon said premises. 

That plaintiff’s wife, Margaret MacLaehlan, on the 
afternoon of the said date aforesaid, to wit, March 5th, 
1928, had been visiting at said premises her sister, who was 
a tenant of defendant herein and resided in said apartment 
house premises, and upon the termination of said visit was 
using the said stairway above mentioned as a means of 
egress from the first main floor of said premises as afore¬ 
said, to the vestibule thereof; and that plaintiff’s said wife 
was lawfully upon said premises. 

Whereupon, it became and was the duty of said defend¬ 
ant, his agents and employees, to so maintain said stair¬ 
way and the equipment thereof that the same would be 
reasonably safe for the use of his tenants and others 
20 lawfully upon said premises, as aforesaid. 

Yet the defendant, disregarding his duty in the 
premises at the time and place aforesaid, did so carelessly 
and negligently maintain the said stairway, that the steps 
thereof, were permitted to be, become and remain in an un¬ 
safe and defective condition, in that as plaintiff was on 
said steps at the time, place and manner hereinbefore 
stated, said steps were composed of a marble or stone sub¬ 
stance or composition, and were covered with a slimy, 
moist, slippery film, caused by remnants of water, soap 
powder and oil left on said steps by said defendant’s em¬ 
ployee and agent, the janitor of said apartment house 
premises; that said film on said steps did not noticeably 
change the appearance or color of said steps but rendered 
them utterly unsafe for the use by persons lawfully on 
said premises as a means of ingress and egress; that plain¬ 
tiff’s wife did not know of the aforesaid slippery, moist 
substance on said steps and did not know of their unsafe 
condition, and that plaintiff’s wife was lawfully upon said 
premises and was herself in the exercise of reasonable care 
when at the time and place stated she was using said steps 
as a means of egress from said premises; that neverthe- 
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less, through the aforesaid negligence of defendant, plain¬ 
tiff’s said wife, Margaret MacLa-hlan, was caused at the 
time and place aforesaid, by said slippery film on said steps 
to slip and fall from the top of said stairway aid steps to 
the stone landing floor in the vestibule of said premises, 
with great force, whereby plaintiff’s wife suffered a com¬ 
pound fracture of her left ankle, a severe spinal and lumbo- 
sacrel strain which involved the spine and the back and 
spinal ligaments and muscles, and her limbs and 

21 body were severely and painfully wrenched, bruised, 
and contused and otherwise injured; and said wife’s 

nervous system was severely shocked and impaired, and 
plaintiff’s said wife has by reason of said f^ll become 
almost totally deaf in her left ear, the hearing of which 
prior to said occurrence was unimpaired. That plaintiff’s 
wife by said injury to her ankle has become permanently 
disfigured, in that said ankle is now a great deal larger 
than it ever was before said occurrence and is out of pro¬ 
portion to plaintiff’s wife’s right ankle. That as a result 
of said fall, plaintiff’s said wife has since been continu¬ 
ously nervous and ill from the injuries so sustained, and 
will for a long time to come continue so to be; that plain¬ 
tiff’s said wife has since the date of said fall been con¬ 
tinuously under the care of physicians, but constantly suf¬ 
fers and will long continue to suffer severe pains in the 
back and spine caused by said fall aforesaid. That plain¬ 
tiff’s wife, Margaret MacLachlan, has by reason of said 
fall aforesaid and the said negligence of defendant become 
permanently disfigured, permanently deaf in oie ear, and 
permanently ill. 

That by reason of said fall and the injuries to plaintiff’s 
said wife, Margaret MacLachlan, resultant therefrom, as 
set forth in the foregoing, caused through the negligence 
of defendant, plaintiff lost and was deprived of and will in 
the future lose and be deprived of the comfort, benefit, as¬ 
sistance, services, society and consortium of his said wife, 
Margaret MacLachlan, in and about his domestic affairs 
and in and about his family relations, which he| might and 
would otherwise have had, and thereby also plaintiff was 
and will be forced to pay out and expend large sums of 
money for medicines, drugs, hospital bill, x-rays, 

22 operations, care and attendance and for doctor’s and 
surgeon’s professional services, for treatment for 
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his said wife; and to pay large sums of money for a servant 
to perform the household duties and care for the two children 
of this plaintiff and his said wife, which things but for the 
above stated injuries to plaintiff’s said wife could and 
would have been performed, and always up to the time of 
this injury were performed, by her. That plaintiff has 
heretofore since the aforesaid injuries to his said wife, 
already expended by reason of same the sum of Nine Hun¬ 
dred Dollars, for x-rays, professional services of physi¬ 
cians and surgeons, for medicines and drugs, hospital 
treatment and for the cost of a servant to perform the 
household duties which as aforestated would otherwise have 
been performed by plaintiff’s said wife. 

And the plaintiff brings this action and claims damages 
of said defendant in the sum of Ten Thousand Dollars, 
besides the costs of this suit. 

S. M. BOYD, 
Attorney for Plaintiff. 

Amendment to Declaration by Addition of Third Count. 

Filed May 25, 1932. 

• «##*#* 


3rd Count. The Plaintiff, Archibald MacLachlan, sues 
the defendant, Samuel Perry, for that heretofore, to-wit, 
on March 5, 1928, and for some time prior thereto, the said 
defendant was the owner of a certain apartment house 
building, identified as No. 3220 12th St. N. E., Wash- 
23 ington, District of Columbia, and known as Kearney 
Apartments, which said apartment house building 
contained a certain stairway as means of ingress and egress 
between the first main floor (not counting the basement 
portion as a floor) of said building and the lobby and ves¬ 
tibule of said building, which lobby and vestibule were 
approximately on the street level. That said stairway 
aforesaid was maintained, furnished and controlled by said 
defendant for the use of his tenants and other persons law¬ 
fully upon said premises. 

That plaintiff’s wife, Margaret MacLachlan, on the after¬ 
noon of the said date aforesaid, to-wit, March 5, 1928, had 
been visiting at said premises her sister, who was a tenant 
of defendant herein and resided in said apartment house 
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premises, and upon the termination of said visit was using 
the said stairway above mentioned as a mean^ of egress 
from the first main floor of said premises as aforesaid, to 
the vestibule thereof; and that plaintiff’s wifp, the said 
Margaret MacLachlan, was lawfully upon said premises. 

Whereupon, it became and was the duty of said defend¬ 
ant, his agents and employees, to so maintain said stair¬ 
way and the equipment thereof that the sam<p would be 
reasonably safe for the use of his tenants and others law¬ 
fully upon said premises, as aforesaid. 

Yet the defendant disregarding his duty in ttye premises 
at the time and place aforesaid, did so carelessly and negli¬ 
gently maintain the said stairway, that the steps thereof 
were permitted to be, and become and remain in an unsafe 
and defective condition, in that said steps were composed 
of a stone substance known as marble, which because of 
atmospheric conditions in and about the said apartment 


house premises frequently during thd afternoon 
24 hours became covered with a slippery moisture, 
which while not changing to any degree the appear¬ 
ance of said steps, rendered them extremely slippery and 
unsafe. That this unsafe condition of the sai£ steps had 
occurred and was known to the defendant, or reasonably 
should have been known to him, on a number of occasions 
prior to the injury herein complained of, and defendant had 
been advised of same on numerous occasions before the said 

• 

date of, to-wit, March 5, 1928, and of the unsafe condition 
of said steps. That plaintiff’s wife, Margaret (MacLachlan 
had no knowledge of said unsafe and slippery Condition of 
said steps until after the happening herein copaplained of 
which resulted in her injury. 

That the defendant negligently failed to remedy the said 
unsafe condition of said steps, and failed to change or re¬ 
pair said steps, and failed to have said steps put in a rea¬ 
sonably safe condition for persons using them for ingress 
and egress to and from said premises, despite hotice to said 
defendant of said defective and unsafe condition of said 
steps and stairway; that defendant with knowledge con¬ 
tinued to maintain said steps in their unsafe and defective 
condition for the use of persons lawfully upoh said prem¬ 
ises. 

That on said date aforesaid, to-wit, Marcl^ 5, 1928, as 
plaintiff’s said wife, Margaret MacLachlan, was using said 
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steps as a means of egress from said premises as aforesaid, 
plaintiff’s wife, being lawfully upon said premises and 
was herself in the exercise of reasonable care; that at said 
time the said steps were covered with a slippery, slimy, 
moist substance caused by atmospheric conditions on said 
marble as before described; that this substance did 

25 not change the color or general appearance of said 
steps; that at said time plaintiff’s wife was caused 

as a result of the aforesaid negligence of said defendant 
and by said moist slippery substance on said steps, to slip 
and fall from the top of said stairway and steps to the 
stone landing floor in the vestibule of said premises, with 
great force, whereby plaintiff’s said wife suffered a com¬ 
pound fracture of her left ankle, and also suffered a severe 
spinal and lumbo-sacrel strain which involved the spine and 
the back and spinal ligaments and muscles, and her limbs 
and body were severely and painfully wrenched, bruised, and 
contused and otherwise injured; and her nervous system 
was severely shocked and impaired, and plaintiff’s wife, the 
said Margaret MacLachlan, has by reason of said fall be¬ 
come almost totally deaf in her left ear, the hearing of 
which prior to said occurrence was unimpaired. That plain¬ 
tiff’s wife by said injury to her ankle has become perma¬ 
nently disfigured, in that said ankle is now a great deal 
larger than it ever was before said occurrence and is out 
of proportion to plaintiff’s wife’s right ankle. That as a 
result of said fall, plaintiff’s said wife has since been con¬ 
tinuously nervous and ill from the injuries so sustained, 
and will for a long time to come continue so to be; that 
plaintiff’s said wife has since the date of said fall been 
continuously under the care of physicians, but constantly 
suffers and will long continue to suffer severe pains in the 
back and spine caused by said fall aforesaid. That plain¬ 
tiff’s wife, Margaret MacLachlan, has by reason of said 
fall aforesaid and the said negligence of defendant become 
permanently disfigured, permanently deaf in one ear, and 
permanently ill. 

That by reason of said fall and the injuries to plaintiff’s 
said wife, Margaret MacLachlan, resultant there- 

26 from, as set forth in the foregoing, caused through 
the negligence of defendant, plaintiff lost and was 

deprived of and will in the future lose and be de¬ 
prived of the comfort, benefit, assistance, services so- 
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ciety and consortium of his said wife, Margaret MacLach- 
lan, in and about his domestic affairs and in an<jl about his 
family relations, which he might and would otherwise have 
had, and thereby also plaintiff was and will be forced to 
pay out and expend large sums of money for medicines, 
drugs, hospital bills, x-rays, operations, care and attend¬ 
ance and for doctor’s and surgeon’s professional services, 
for treatment for his said wife; and to pay large sums of 
money for a servant to perform the household duties and 
care for the two children of this plaintiff and hi^ said wife, 
which things but for the above stated injuries to plaintiff’s 
said wife could and would have been performed, and al¬ 
ways up to the time of this injury were performed, by her. 
That plaintiff has heretofore since the aforesaid injuries 
to his said wife already expended by reason o:’ same the 
sum of Nine Hundred Dollars, for x-rays, professional serv¬ 
ices of physicians and surgeons, for medicines hnd drugs, 
hospital treatment and for the cost of a servant to perform 
the household duties which as aforestated would otherwise 
have been performed by plaintiff’s said wife. 

And the plaintiff brings this action and claims damages 
of said defendant in the sum of Ten Thousand Dollars, be¬ 
sides the costs of this suit. 

SAMUEL M. BOjYD, 
Attorney for plaintiff. 

Pleas. 

Filed Mar. 19, 1929. 

******* 

27 Comes now the defendant, Samuel Pe^ry, by his 
attorney, and for a plea to the plaintiff’s declaration 
and each count thereof, admits that defendant was the 
owner of said apartment building. He has no information 
as to whether or not Margaret MacLachlan wa^ plaintiff’s 
wife or whether or not plaintiff’s wife was lawfully upon 
said premises, and accordingly, denies said allegation. He 
denies that said defendant disregarded his duty in the 
premises, and denies that he carelessly and negligently 
maintained said stairway, and denies that the steps were 
in an unsafe and defective condition; denies that said steps 
emitted moisture; denies that said steps became covered 
with a slimy, slippery, wet substance; denies that any par- 

. 

i 
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tides of soap or oil were on said steps, and denies that 
the heating plant caused said steps to become moist and 
slippery, as alleged. He further denies that said steps 
were in an unsafe condition, and denies that he knew of 
any unsafe condition, as alleged; and denies that he knew 
of the alleged sweating of said steps and the alleged slimi¬ 
ness, accentuated by moisture joining with oil, soap, and 
soap powder on said steps, as alleged, and denies that said 
sweating was a frequent occurrence, as alleged. All the 
remaining allegations contained in said declaration are 
denied. 

Defendant further says that at the time mentioned in 
plaintiff’s declaration, and at all other times, he maintained 
said stairway in a reasonably safe and proper condition, 
and used reasonable care in the maintenance of said stair¬ 
way in a safe condition; that said stairway was constructed 
in a careful and prudent manner, and was maintained with 
reasonable care. 

Defendant still further says that if the plaintiff’s wife 
fell on said stairway, as alleged, that her fall was caused 
through her own carelessness and negligence, in failing to 
take the proper precautions for her own safety in 
28 descending the said stairway, and by reason of the 
type of shoes which she was wearing, and not through 
any defect whatsoever in said stairway and the manner in 
which it was maintained. He further denies that the plain¬ 
tiff sustained loss and expense and was damaged in any of 
the respects alleged in said declaration. 

ALVIN L. NEWMYER, 
Attorney for Defendant . 

Supreme Court of the District of Columbia. 

' Thursday, October 20, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

* • * • • • • * 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, by 
the direction of the Court. 
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Whereupon, it being agreed between the parties hereto 
that judgment may now be entered on this verdipt, it is so 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action, that defendant go hen^e without 
day, be for nothing held and recover of plaintiff his costs 
of defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing judgment the plaintiff by h^s attorney 
of record, in open court, notes an appeal to thp Court of 
Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

29 Memoranda . ! 

November 1,1932.—Undertaking on appeal approved and 
filed. 

November 8, 1932.—Proposed Bill of Exceptions and 
Notice filed. 

Assignment of Errors . 

Filed Nov. 12,1932. j 

****** * 

Archibald MacLachlan and Margaret MacLaclilan, plain¬ 
tiffs in these proceedings, state that the Court erred: 

1. In directing the Jury to return a verdict ip favor of 
the defendant. 

2. In not over-ruling defendant’s motion for a directed 
verdict at the conclusion of plaintiffs’ cases. 

3. In refusing to allow the allegations in the affidavit of 
Charles Randall to be accepted in evidence as pffirmative 
proof of the facts therein stated. 

4. In not holding that the inferences arising from the 
evidence showed a suppression of testimony ar^d raised a 
presumption as a matter of law that the defendant had no 
defense. 

MARK P. FRIEDLANDER, 
SAMUEL M. BOYD, 

Attorneys for Plaintiffs . 

Service of a copy of the above Assignment of Errors 
acknowledged this 12 day of November, 1932. i 

A. L. NEWMYER, 
Attorney for Defendant. 
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30 Memorandum. 

December 19, 1932.—Second Proposed Bill of Exceptions 
filed. 

Supreme Court of the District of Columbia. 

Monday, February 20, 1933. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

• ••••• * 

Come now the parties hereto, in each of the above-entitled 
causes, by their respective attorneys of record; and there¬ 
upon, the plaintiff in each of the said causes presents to 
the Court his/her Bill of Exceptions taken at the trial 
of these causes, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

Designation of Record. 

Filed Nov. 12,1932. 

• •••*• # 

The plaintiffs having perfected appeals herein to the 
Court of Appeals of the District of Columbia on the 1st 
day of November, 1932, hereby requests the Clerk of the 
Supreme Court of the District of Columbia to prepare at 
plaintiff’s expense, a transcript of the record on appeal, 
including therein the followings pages and proceed- 

31 ings, namely: 

1. The Declaration. 

2. The Amendment to the Declaration. 

3. The defendant’s pleas. 

4. The verdict of the jury found on October 20, 1932. 

5. Judgment on the verdict entered October 20, 1932. 

6. Assignments of error. 

7. A copy of this Designation. 

MARK P. FRIEDLANDER, 
SAMUEL BOYD, 

Attorneys for Plaintiff. 

Service of copy of the above designation of record ac¬ 
knowledged this 12 day of November, 1932. 

A. L. NEWMYER, 
Attorney for Defendant . 
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32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing? 
pages, numbered from 1 to 31, both inclusive, t<[ be a true 
and correct transcript of the record according to! directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 76414 at Law, wherein Margaret 
MacLachlan is Plaintiff and Samuel Perry is Defendant, 
and cause No. 76415 at Law, wherein Archibald MacLach¬ 
lan is Plaintiff and Samuel Perry is Defendant, as the 
same remain upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my| name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of February, 1933. 

[Seal Supreme Court of the District of Colombia.] 


FRANK E. CUNNINGH 


AM, 
Clerk, 
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By CHAS. B. COFLIN, 

Asst . Clefk. 

In the Supreme Court of the District of Columbia. 

i 

At Law. 

No. 76415. i 

Archibald MacLachlan, Plaintiff, 

vs. 

Samuel Perry, Defendant. 

At Law. 

No. 76414. 

Margaret MacLachlan, Plaintiff, 

vs. 

Samuel Perry, Defendant. 

Bill of Exceptions . 

Be it remembered that these cases were tried together 
before Mr. Justice Bailey and a Jury, duly empaneled and 
sworn to try the issues herein. 


26 MARGARET MAC LACHLAN ET AL. VS. SAML. PERRY. 

The trial began on October 19, 1932, and thereafter was 
further proceeded with, Margaret MacLachlan, one of 
the plaintiffs herein, being first duly sworn, testified on her 
own behalf on direct examination in substance as follows: 
That she is the plaintiff, that on the 5th day of March, 1928, 
she visited her sister at the apartment house number 3230 
Twelfth Street, Northeast, known as the Kearney Apart¬ 
ment, where her said sister was a tenant, and that after 
said visit at approximately 5:30 in the evening she left her 
sister’s apartment and went down the stairways of said 
apartment house; she came down the flight of stairs and 
that her foot slipped on the top step of the flight of 
steps leading to the lobby, and she fell about five steps 
breaking her ankle. Witness then testified that after her 
fall she called for her sister who was in her apartment, 
but who did not respond to her call until she had 
34 called again. The witness further testified that she 
had suffered great pain and had been confined to 
the hospital and later confined at home and had been unable 
to perform her household duties for a long period of time. 

Cross-examination: 

Upon cross-examination she testified she could not defi¬ 
nitely say what it was she slipped on; she did not see any 
oil nor anything else on the steps; that she had visited her 
sister at the said apartment about 4 or 5 times and that on 
those occasions nothing happened to her on these steps; 
witness further testified that when she came down the steps 
she saw a banister along the left side of the steps going 
down, but did not put her hand on it and that she was carry¬ 
ing a pocketbook and a pint bottle of tonic medicine for her 
boy who was recovernig from scarlet fever, in her left 
hand, which bottle, when she fell, broke and the contents 
thereof spilled in the lower hallway, and some of the con¬ 
tents may have splashed onto the steps. Witness then 
testified that her sister did not accompany her down the 
stairs but had gone to the head of the stairs and then re¬ 
turned to her apartment, after they had bid each other 
good-bye. The witness was excused. 

Whereupon a Doctor Shannon was called as witness 
on behalf of the plaintiff and testified as to her injuries 
(Mrs. MacLachlan’s) and her condition and the nature of 
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the injuries. (The said being immaterial for thfe purposes 
of this case.) The witness was cross-examined apd excused. 

Whereupon Anne Davis was called as a fitness for 
and on behalf of the plaintiff, and having been previously 
sworn, testified in substance as follows: That the plain¬ 
tiff, Margaret MacLachlan was her sister and that the 
plaintiff had visited her on the 5th day of March^ 1928, and 
that on the said date about 5:30 P. M., the plaintiff 

35 had left her apartment, that she accompanied her 
sister to the head of the stairs and returned to her 

own apartment; that after her sister fell she c^me to her 
assistance and sent a child to call the janitor to 'help carry 
the plaintiff to witness’s apartment; that the brojther of the 
janitor at the time assisted her in carrying the plaintiff to 
the apartment; witness further testified that she| then went 
to call a doctor and in doing so saw water on th^ top flight 
of stairs but did not see any water on the flight of stairs 
upon which plaintiff fell. 

The witness was shown a photograph of the flight of 
stairs upon which plaintiff had fallen and th^ following 
questions and answers were then presented: 

Q. This is the lobby (indicating) ? A. This | is the en¬ 
trance. 

Q. Yes. A. This is the lower stairs; that is where I 
found my sister on the second or third step. I d^d not have 
any occasion to remember those stairs at thpt time. I 
went over the top flight of stairs and I saw wpter on the 
top flight of stairs as I went down to call the dpctor. 

Q. You had occasion to see these top stairs? j A. Yes, I 
had occasion to see those. 

Q. Did you ever see any water on those? A. Not that I 
remember, but I saw them on the flight above. 

Q. Did there come a time during this immediate period 
that you had occasion to examine the first three steps of 
this stairway which is represented by this, thig entrance? 
A. Yes. 

Q. Did you have occasion to examine tfyose steps? 

36 A. At the time I was rather excited on account of 
my sister’s leg being broken I was afraid of any 

serious danger. Those things did not enter ipy mind at 
that particular moment. 
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Q. Can you tell us whether or not you did or did not ex¬ 
amine those steps at that time? A. No, I did not examine 
them. 

The witness then testified that she continued to live in 
the said apartment house until June 15, 1928. Whereupon 
the witness was excused without being cross examined sub¬ 
ject to being recalled. 

Whereupon a Mr. Thacker was called as a witness for 
the plaintiff and having been sworn testified in substance 
as follows: That he is the real estate man engaged in the 
real estate business and that he operated the Kearney 
Apartments, the apartment house involved in this suit, for 
the defendant, Samuel Perry, who was the owner, and 
that he was so operating the said apartment on the 5th 
day of March, 1928. 

He testified that the heat was on in the Kearney Apart¬ 
ments in March, 1928, and that there had been no change 
in the structure of the building from that date until the 
present time. That he employed one Charles Randall on 
April 28, 1927, as janitor and that his services terminated 
on the 15th day of March, 1928. That he re-employed said 
janitor some eight months ago; that he was re-employed 
about eight months ago and that he is still employed there. 
Witness was not cross-examined and was excused. 

Whereupon Charles E. Dillon was called as a witness 
for and on behalf of the plaintiff and having been previously 
sworn and examined and testified in substance as follows: 
That he is an architect, designer, contractor and builder; 

and had for many years handled building work in- 
37 volving stone and marble and was familiar with the 
quality of various marbles and reactions to various 
conditions; that he had examined the stairways at the 
Kearney Apartments about three weeks ago, at the request 
of the attorney for the plaintiff and that he found that the 
stairway between the lobby and the first floor landing was 
made of Tennessee marble which has a certain amount of 
absorbent quality and that if that stairway were washed 
with soap and water the said material would absorb some 
of the soap and water and that upon a change in tempera¬ 
ture, by the opening of the front door in the vestibule, the 
marble would cause a slimy substance to be on the face 
of the treads. 
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Q. After the absorption of soap and water bow would 
this soap and water be emitted afterwards if it could be? 
A. It could be emitted under several conditions. 

Q. Will you just name those conditions? A. jA change 
in the temperature, if there were any, and constant wear 
on them would bring it out. 


He further testified that there was an unusujally large 
radiator in this apartment building about seven or eight 
feet from the head of the flight of steps at the top of which 
Mrs. MacLachlan fell, and that with that radiator on, the 
quick change of temperature in the vestibule immediately 
below caused by the opening of the front doors wbuld cause 
a slimy substance to be on the face of the treads of the 
steps where Mrs. MacLachlan fell. That the frdnt door is 
only about ten feet from this stairway; that the building 
faces northeast, and that there is no building across the 
street in front of these doors but a vacant lot. The wit¬ 
ness was not cross examined but excused. 


Whereupon Charles Randall was called as a witness 
for and on behalf of the plaintiff and testified that the 
heat was on on March 5, 1928; that he was the janitor of 
the apartment house at that time and for some time 
38 prior thereto; and that he swept and washed the 
steps with soap and water about 5:30 A. M. on the 
morning of March 5, 1932, and that at 5:30 on the after¬ 
noon of said date he had occasion to examine the steps and 


there was no water on the steps since he had dried the 
steps thoroughly when he washed them in thq morning. 
Counsel for the plaintiff pleaded surprise but explained to 
the Court that they had learned prior to this time that he 
would testify as he did and were therefore nbt in fact 
surprised but they desired to present ah affidavit to this 
witness for identification. 


Whereupon the Court, after argument, allowed the affi¬ 
davit to be shown to the witness and the witness denied that 
he had signed or sworn to the said affidavit. Al^er argu¬ 
ment of counsel for the plaintiffs upon the admissibility 
of the affidavit, the Court ruled that the affidavit was ad- 
missable for the purpose of impeaching the testimony of 
the witness Charles Randall, and admitted it in evidence 
for that purpose, but refused to admit it in evidence as af- 
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firmative proof or as creating an inference of affirmative 
proof sufficient to go to the jury on the question of 
negligence. 

That the said affidavit contained the following statement 
of Charles Randall under oath: District of Columbia: ss: 

I, Charles Randall, being first duly sworn, on oath do 
depose and say that I was janitor of the Kearney Apart¬ 
ments for a period of about one year continuously, termi¬ 
nating about March 15th, 1928; that during the entire period 
of my being janitor the marble steps in the hallway of the 
apartment house would sweat practically every day, mean¬ 
ing by this that after it had been washed down and dried 
early in the morning, the steps would commence around 
noon and from then on to develop a film of slippery moist 
substance coming from the marble, as though freshly 
washed only more slippery; that on a number of occasions 
I myself slipped and fell on these steps from this sweating 
of the steps; that I told Mr. Perry and the rental agent 
about it many times, and they always said it would 
39 be taken care of but it never was; that I was not 
present at the exact time when Mrs. McLachlan fell 
and injured and hurt herself, but my wife was in the build¬ 
ing at the time and also my brother, and that both of them 
told me when I ca n- in that it was the sweating on the steps 
that caused her to fall and hurt herself. My brother’s name 
is John, and both he and my wife know the same as I do 
that this slippery substance came out on the steps every 
afternoon. 

(Signed) CHARLIE RANDALL. 

Subscribed and sworn to before me this 5th day of Oc¬ 
tober, 1928. 

(Signed) ERNEST E. HUYETT, 

Notary Public, D. C. 

After argument of counsel for the plaintiff’s upon the 
admissibility of the affidavit, the Court ruled as follows: 

“I think it is all admissible. I think you can impeach 
the witness, but with all that I do not think you have any 
substantial evidence to go to the jury on negligence.” * * * 
“My view is that even if it were admitted, it would not 
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affect the case without further evidence. I think it is a 
matter that is to be reported to the District Attorney as 
perjury or subornation of perjury in this case.’f 

Whereupon the following colloquy between Court and 
counsel ensued: 

“Mr. Boyd: Would your Honor have any different view¬ 
point if there were also admitted in evidence tl^e affidavit 
of this man who was out of town and there was attempt 
made last spring when the trial was coming up, this man 
kept giving fictitious addresses when we were trying to 
locate him. 

The Court: I think it is competent testimony, but 
40 there must be some affirmative testimony.: 

Mr. Boyd: And this expert testified with those 
steps washed in the way we say they were washed that 
would happen. 

The Court: There is no evidence that at the I time and 
place they were in that condition. 

Mr. Friedlander: The evidence we want to submit is first 
that we want to rely on this case on that inference. 

The Court: Take that part of the record, and my view 
is that even if it were admitted and I think it is admissible, 
but at present it is not admissible. 

Mr. Boyd: Your Honor’s view is that if it were admitted 
it would not be evidence of the condition of therii? 

Mr. Friedlander: It would not be affirmative evidence in 
the case? 

The Court: No. j 

Mr. Friedlander: We offer it only for the purpose of 
showing that they having by inference, someone by infer¬ 
ence caused this witness to change his story. That itself 
shows that the defendant has no belief in his own case. 

The Court: That may be, but it is not a case of affirma¬ 
tive defense at all. The burden is upon you to prbve negli¬ 
gence. 

Mr. Friedlander: These other cases I would like to have 
the Court see are all on that one point. 

The Court: I do not care for any argument; I have read 
the case. So, I think there is no case here. 

Mr. Friedlander: I would like to have it in tpe record 
the testimony of Mr. MacLachlen as to his injuries unless 
we can stipulate. 
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The Court: If the Court of Appeals reverses it it will 
have to come back for a new trial anyway. He would 
testify to certain losses and that he had no knowledge 

41 of the actual happening. Can you stipulate that if 
he were called that he would so testify! 

Mr. Friedlander: The notary public can testify that he 
saw this man sign this paper. Mr. MacLachlen will also 
testify that he saw him sign it and Mr. Boyd. I think it is 
important to have that in the record. I wonder if we could 
not get that directly from Mr. MacLachlen. 

The Court: But, I say, even admitting all of the evidence 
there is no evidence of negligence. 

Mr. Friedlander: Under that theory the plaintiff can 
never prove a case if he relied on one witness. 

The Court: I think that is the case. 

Mr. Boyd: They could say, “Well, we admit so and so, 
still you have no case.” 

The Court: It makes this difference that you should get 
a verdict on what a man has testified to in Court and not 
elsewhere. 

Mr. Boyd: We just want to get to putting the other people 
on to proof. It would put you so you could never get past 
a directed verdict; you could come into Court and prove 
everything and still lose your case. 

Mr. Newmyer: The circumstances under which that affi¬ 
davit may have been made might show that when he signed 
that he did not tell the truth. 

Mr. Friedlander: If the case should go to the Court of 
Appeals I do not want Mr. Newmyer to have that as an 
argument. I would like to prove the circumstances. 

The Court: What do you want to prove! 

Mr. Friedlander: That this was a voluntary statement, 
made in the office, in the presence of three people, in Mr. 
Boyd’s office, that it was given when there was no suit 
pending and it was taken down by Mr. Hugett, who was 
then a stenographer, and taken down in shorthand and re¬ 
written on the typewriter and signed and sworn to by 
Charles Randall, after having been read to him. 

42 The Court: You make that offer of evidence and 
my view is that, even conceding that that evidence 

was in there would be no case. 

Mr. Boyd: We know, normally that impeaching your own 
witness gives it no positive force, but some of these cases 
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go a long way towards saying it puts the other party on 
proof. 

The Court: I think you will find in every case that there 
is some other testimony. 

Mr. Friedlander: We thought we had some other testi¬ 
mony too. 

The Court: I am sorry, but I think I will have to charge 
that way. 

(Thereupon the jury reentered the courtroom.) 


The Court: Ladies and gentlemen of the jury—gentle¬ 
men of the jury, in this case—there is no proof, $nd in my 
view of the statements of counsel as to the proof they will 
offer, there will be no testimony showing that at the time 
the plaintiff fell these steps were in a dangerous condition. 
So, I must direct you to return a verdict for the defendant 
in each case. 

The foregoing is the substance of all of the testimony 
offered in the case and because the matters and things here¬ 
inbefore recited are not matters of record in orde^: to make 
the same a part of the record herein, the plaintiff^’ by their 
counsel, move the court to sign and seal this their bill of 
exceptions and for the same force and effect as it said ex¬ 
ceptions had been separately signed and sealed, which mo¬ 
tion is granted by the court; and thereupon, the plaintiffs 
tender this, their Bill of Exceptions, and request the court 
to sign and seal the same, which is accordingly <jione, now 
for then, this 20th day of February, 1933. 


Approved. 


JENNINGS BAILEY, 

Justice. 


MARK P. FRIEDLANDER, 
Attorneys for Plaintiffs. 


A. C. NEWMEYER, 

Attorney for Defendant. 
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